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I. INTRODUCTION

The evidence developed in discovery, as well as facts which are publicly available,
clearly demonstrate that the breach of contract and breach of fiduciary duty claims certified by
this Court for class treatment must be tried and Defendants’ Motion should be denied in its
entirety.

Contrary to Defendants’ untoward accusations in their Motion that class counsel
has “repeatedly misled the Court,” made “brazen” claims, and offered “fanciful” arguments
supported by “not a shred” of evidence, the class of retired NFL players who signed GLAs at the
urging of their union leadership (Gene Upshaw, Doug Allen and other NFLPA executives) has in
fact been mistreated for years by the very representatives in whom they reposed trust to protect
the financial interests they had in their licensing rights. As detailed herein, and revealed in the
voluminous evidence submitted herewith, there is no question that these Defendants licensed NFL
players’ rights in a manner that earned the union and active voting membefs tens of millions of
dollars, but which also triggered contractual obligations to class members that were never
satisfied. The GLA class was illegally frozen out of licensing revenues to which they were
entitled and wrongfully excluded from other lucrative opportunities. Defendants in this case,
having for years publicly and privately promised that they represented all active AND retired
players’ licensing interests, have been caught with their hands in the proverbial cookie jar and are
seeking, by this Motion, further to take advantage of the purposefully vague contract language
they drafted, to skirt their obligations and to continue their scheme of profiting off the reputations
and rights of the men who (perhaps naively) believed that their union and its appointed
representative (PLAYERS INC, hereafter “PI”) would protect their rights.

The evidence against these Defendants on the certified claims is, in fact,
overwhelming. Defendants wrote these contracts, one of which, the Group Licensing

Authorization (“GLA”™), has been described by the Court as a “masterpiece of obfuscation.”

: Ironically, after this case was filed, the NFLPA found it necessary to shred tons of
documents, although it had not done that in years past. See January 24, 2008 Charlotte Observer
article, attached as Exhibit A to the Declaration of Ryan Hilbert filed herewith (“Hilbert Decl.”).
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Defendants heavily solicited Plaintiffs to sign these GLAs because Defendants recognized, as the
NFLPA wrote in one such solicitation, that retired players “built the game and the union.™
Despite having promised in the GLA to share licensing revenue for retired players “between the
player and an escrow account for all eligible NFLPA members who have signed a group licensing
authorization,” Defendants attempt to disavow these words. According to Defendants, there was
no escrow account and no sharing, despite tens of millions of dollars of revenue from group
licensing.

Similarly, Defendants have authored licenses with language stating that the
NFLPA “act][s] on behalf of the active and retired football players of the National Football
League who have entered into a2 Group Licensing Assignment.” But Defendants now contend
that this significant contract language involves licensing that has nothing to do with retired player
rights; thus again attempting both to ignore the plain meaning of the contractual language and to
render the contractual language meaningless.

Defendants trumpet the testimony of their licensees (who are contractually
required to support PI regarding the rights conveyed under the license®) regarding the purported
meaning of the license agreement. Such testimony, however, cannot change the unambiguous
language of the contracts.

More importantly, discovery has shown that Defendants conspired with their most
lucrative licensee, Electronic Arts (“EA”), to undermine the license rights of the very retired
players Defendants purported to represent. When a substantial competitor to EA began to emerge
for use of retired players, EA and Defendants rushed to enter into a contract locking up the most
valuable retired players’ rights in exchange for payments that were admittedly below market.

PI’s Senior Vice-President, Clay Walker, admitted as much in the following email:

2 See, 2003 Letter from Doug Allen to NFLPA Members (Hilbert Decl., Exhibit B).

3 See. e.g. 2004 TOPPS Agreement, § 1{A) (Hilbert Decl. Ex. U); 2007 TOPPS Agreement,
§ 1(A)) (Hilbert Decl. Ex. V).

4

See, e.g., 2004 and 2005 EA Agreement, 4 10(A) (Hilbert Decl., Exs. C and D) (“Licensee
agrees that it will not ... attack the rights of PLAYERS INC in and to... any of the rights

- licensed hereunder as specified in Paragraph 2 of this Agreement, or in any way attack the

validity of this Agreement.”).
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[T)ake Two [the EA competitor] went after retired players to create
and [sic] “NFL” style videogame after we gave the exclusive to EA.
I was able to forge this deal with [the Pro Football Hall of Fame]
that provides them with $400K per year (whzch is significantly
below market rate) in exchange for the HOF® player rights. EA
owes me a huge favor because that threat was enough to persuade
Take Two to back off its plans, leaving EA as the only professional
football videogame manufacturer out there.’ (Emphasis added).

This crass betrayal of retirees demonstrates both a breach of contract and a breach of fiduciary
duty to the retired player class. The evidence shows that Defendants, rather than working to

promote and maximize the returns to the retired players they purported to represent, were in fact

working with their licensees to protect the interests of the licensees (and of themselves) at the
expense of the retired players.

The hidden attempt by Defendants to undermine payments to retired players was
neither isolated nor accidental. Defendants’ treatment of group licensing revenue confirms their
callous disregard of the interests of retired plavers. The NFLPA expended considerable effort
from 2001 to 2005 in signing up nearly 2100 retired players to participate in the Group Licensing
Authorization program. As the GLA retired player agent, the NFLPA, along with its marketing
and licensing arm, PI, represented to the marketplace that only they could deliver the group
licensing rights of these retired players to third parties.

Even though Defendants concede in their opening brief (“Brief”) that they did

indeed license retired player group rights, they claim that the retired players are not entitled to any

5 “HOF” stands for “Hall of Fame.” All of the players inducted are retired.

6 February 20, 2007 email from Clay Walker to Joe Nahra (Hilbert Decl. Ex. E). See also
November 1, 2007 email from Andy Feffer to Joe Nahra (Hilbert Decl. Ex. F) (reiterating the
value of retired players rights). A February 22, 2006 email from Walker to Nahra is even more
damning:

We definitely aren’t going to require you to pay an additional price unless

you choose to add players that didn’t sign off on the original deal. You

have the existing HOF players that responded to our letter for several

years with no increase in cost. The per player price for most of these guys

was tens of thousands of dollars less than what they were guaranteed by

Take Two Interactive so it’s a real coup that we were able to pull this off

so cheaply. You have to remember that EA’s total cost is only $200,000

per year. We know that Take Two offered six figure deals to several

Jformer NFL players so the total cost is millions below market prices. That

being said, we’ll continue to go after the new inductees for the same price

per player (around $2,500) and I think we’ll be successful.

(Hilbert Decl. Ex. G) (emphasis added).
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group proceeds. According to Defendants, the reason for this lack of entitlement is that, although
the NFLPA promised the retired players that it would share proceeds with “all eligible NFLPA
members,” the NFLPA then set up secret criteria for eligibility that required a member to have
signed a GLA and to be on a current roster of an NFL team. In short, the NFLPA decided to
share royalties only with the active players who vote for the leadership of the NFLPA and not the
retired players who have no vote. As the Executive Director of the NFLPA has admitted: “I
don’t work for them [retirees]. They don’t hire me and they can’t fire me. They can complain
about me all day long . . . But the active players have the vote. That’s who pays my salary.”’

Defendants denigrate all retired players with their convenient, ex post facto,
undocumented rationalization (Brief at 4:23) that, although they “hope[d]” that they could market
the retired players via the GLA, most retired players were simply unmarketable. This
rationalization 1s irrelevant and untrue. It is irrelevant because, as the equal share group licensing
for activé players illustrates, the program applies to both superstars and third-stringers. It is
untrue because, er the active players, the retired players have been used by licensees in
independently negotiated ad hoc agreements.

The plain fact of the matter is that, because Defendants are unable to represent
adequately all of the competing interests they purported to represent, they chose to create a
system that this Court has described as leaving Plaintiffs “at the complete mercy and whim of the
NFLPA.”® For these reasons, which will be detailed below, Plaintiffs respectfully request that
Defendants’ Motion for Summary Judgment be denied.

I KEY FACTS THAT MANDATE A TRIAL

A. The Parties
Herbert Adderley is a Hall of Fame NFIL comerback who played for the Green

Bay Packers and the Dallas Cowboys for more than 10 years. Mr. Adderley represents the GLA
Class, which consists of retired NFL players who signed GLAs with the NFLPA that were

! See January 15, 2006 Charlotte Observer Article (Hilbert Decl. Ex. FFF).

8 Order Granting in Part and Denying in Part Plaintiffs’ Motion for Class Certification
(*Class Certification Order”) at 7 (April 29, 2008) (Rec. Doc. 275).













































































































